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M. Chairman and Menbers of the Comm ttee:

Good norning. | ampleased to be here to testify today
about the Departnent of Justice's perspective regardi ng current
and future conpetition in the wirel ess tel ephone service
industries. | applaud this Subconmttee and its |eaders for
their attention and inportant interest in encouraging conpetition
in these vital markets. Forging strong conpetition in the
i mportant tel ecommunications industries is also one of the
Adm nistration's forenost priorities, because increased
conpetition in tel ecomunications will benefit consumers, spur
econonm ¢ growt h and i nnovation, pronote private sector investnent
in an advanced tel ecomunication infrastructure and create jobs.

| would like to begin today by briefly laying out the
Departnment's perspective on conpetition in the wireless tel ephone
service markets, as well as outlining what the Departnent has
done to protect and encourage conpetition within these markets.
| wll also briefly address our views as to future conpetitive
issues that will likely confront both the Congress and the

Departnment in its enforcenent role. Following this testinony, |

wi |l be happy to respond to any questions you m ght have.



COVPETI TI ON | N W RELESS TELEPHONE MARKETS

The wirel ess comruni cations industries enconpass a vast
array of one-way broadcast and two-way comruni cations services.
| ndeed, wirel ess tel ephone comuni cati ons services include not
only what we would traditionally think of as nobile phone
service, i.e., wireless comon carrier access to the public
switched tel ephone network, but al so nunerous other services such
as wreless signalling and data transm ssion services. Because
t he Departnent of Justice's work concerning the wrel ess
t el ecommuni cations industries is based on conpetitive
consi derations, we focus not on particular technol ogies or radio
spectrum al | ocati ons, but rather on the services offered by the
various technol ogi es or over the various transm ssion nedia, and
their role in the marketplace. 1In the area of wireless tel ephone
servi ces, telephone service over the "cellular"” radio frequencies
is the nost comon and recogni zabl e, but ot her technol ogies
operating on other radio frequencies have the potential to offer
simlar and conpetitive services. Referring to a "cellular”
service market is thus sonmething of a msnoner, particularly in
I ight of expected future capabilities of other nobile radio
systens currently being devel oped. However, the term has becone
al nost synonynous for wrel ess because cellular tel ephone service
has traditionally been the only wi dely available wreless

t el ephony service of its kind.



The Cel | ul ar Duopoly

Commerci al cellular tel ephone service has grown at an
incredible rate fromroughly 92,000 subscribers in 1984 to over
24 mllion last year. This illustrates the grow ng inportance of
wi rel ess tel ephone services in our everyday |lives. However,
whil e the technol ogy and service offerings to subscribers have
changed dramatically, the overall industry structure has remai ned
relatively stagnant. 1In 1981, the FCC decided to authorize only
two cellular licenses -- a "B-side" |icense given to the |oca
t el ephone conpani es, and an "A-side" |license for conpanies
unaffiliated with the tel ephone conpanies -- for each of the 734
| ocal cellular market areas in the United States.

Econom ¢ theory and experience teach that markets with only
two conpetitors and |legal barriers preventing additional entry
wWill result inonly limted conpetition. This is consistent with
the Departnent’'s experience in the wirel ess markets. The
Department has consistently voiced strong concerns over the
cellular duopoly structure -- even before this structure was
created. W continue to believe that the markets for wrel ess
t el ephone service, as controlled by the cellular duopolists in
each area, are not fully conpetitive and that these markets need
additional wreless service providers in order to becone
adequately conpetitive. Mreover, the Departnent has
consistently rejected clains that |andline tel ephone service,

Wi rel ess paging services, or two-way nobile dispatch services are

now sufficiently substitutable with traditional cellular service



to provi de adequate conpetitive restraints on the duopoly
cellular providers. Nunerous other federal agencies, including

t he Federal Communi cations Conmm ssion ("FCC'), the Ceneral
Accounting Ofice ("GAO'), and the Federal Trade Comm ssion, have
reached simlar conclusions that the market for cellular services
is not fully conpetitive. See, e.qg., First Report, In the Matter
of Inplenentation of Section 6002(B) of the Omibus Budget
Reconciliation Act of 1993, Annual Report and Anal ysis of
Conpetitive Market Conditions with Respect to Commercial Mobile
Services (CC Docket No. 95-317, at  65-66) (August 18, 1995);
Report to Hon. Harry Reid, U S. Senate, Concerns About
Competition in the Cellular Tel ephone Service Industry (GAO
1992); Comment of the Staff of the Bureau of Econom cs of the
Federal Trade Commi ssion, In re Bundling of Cellular Custoner
Prem ses Equi prrent and Cellular Service (CC Dkt. No. 91-34) (July
31, 1991).

In an effort to facilitate conpetitive entry by the "A-
side," non-tel ephone conpany cellular licensees, the FCC
effectively created the possibility of a "whol esal e” cellul ar
mar ket by requiring cellular carriers to offer potential
"resellers" of their service rates that are no | ess favorable
than the | owest "bul k" rate offered to other |arge custoners. In
t he tel ecommuni cations industry, resale requirenents have proven
hel pful in the past as a way to enable new entrant conpetitors to
provi de market-w de service while constructing new conpetitive

facilities. Thus, nost of the A-side cellular |icensees were



able to begin conpetitive service nuch earlier than wuld have
ot herwi se been possible, by reselling service of the tel ephone-
conpany "B-side" cellular licensees, which were awarded and
constructed first. This reduced the B-side's first-nover
advantage. Simlarly, following the Departnent's 1982 | awsuit
separating AT&T' s | ong di stance service and manufacturing
operations fromits |ocal Bell Conpany exchange nonopolies, M
and Sprint both extensively resold AT&T | ong di stance tel ephone
service while constructing their own conpetitive nationw de | ong
di stance networks, increasing overall |ong distance conpetition
dramatical ly.

Unfortunately, resale has not been as successful or
effective in current cellular service nmarkets. W agree with our
col | eagues at the FCC, GAO and ot her federal agencies in
concluding that current cellular reseller arrangenments do not
provi de effective conpetition to the entrenched cel | ul ar
duopol i sts. Because their "whol esal e" service costs are
conpletely controlled by the facilities-based carriers, resellers
have not typically been able to constrain the incunbent carriers
prices. Nor can resale currently be helpful to enable a
conpetitor to devel op a custonmer base while becomng a
facilities-based conpetitor because of restrictions on new entry.
Wiile resale still may be hel pful, the best solution is the rapid
assi gnment of new spectrum|icenses through the FCC auction

process.



Potential Conpetitive Inpact of PCS

In 1992, the FCC took the initiative to infuse new
conpetition into the wirel ess tel ephone service markets by
begi nning the process of reallocating blocks of radio spectrum
for Personal Comrunications Services or "PCS' systens. One view
of PCS within the tel ecomunications industry envisions that
i ndi vi dual s, instead of sending voice and data conmuni cati ons
fromstationary sources, will be able to send such comuni cati ons
fromnobile points, wth tel ephone nunbers attached to
i ndividuals rather than to stationary sources. The FCC desi gned
the PCS spectrumallocation to provide a "wide array of nobil e,
portable and ancillary communi cati ons services." The Depart nment
subm tted coments in these PCS rul emaki ng proceedi ngs, and the
FCC adopted a nunber of the Departnent's recomendati ons, such
as:

1. to assure that each PCS |licensee have enough usabl e
radi o spectrumto provide efficient wreless services
and potentially to conpete with incunbent cellul ar
carriers;

2. to distribute the PCS |licenses in an auction format and
allow for a secondary license market (subject to limts
on nultiple holdings and the operation of the antitrust
| aws) ;

3. to allow firms to acquire additional non-overl apping
licenses to allow the market to determ ne and achieve
the nost efficient service area size; and

4. to allow the market participants to determ ne for
t hensel ves the types of services to offer, rather than
mandating a particular use for the spectrum

| would also |like to coomend Congress for its active support

in pronoting auctions as a format for distributing the PCS



licenses. Wholly apart fromthe benefits to the United States
Treasury, we believe that auctions are the best nethod for
assuring that the licenses go to those market participants who
are the nost likely to maximze their val ue.

The FCC has very quickly and effectively inplenented an
auction schenme for the distribution of PCS spectrum |n June,
t he FCC announced the initial |icensees based on the results of
the first of several PCS frequency auctions -- the |large 30 MHz
"A" and "B" spectrum bl ocks. Although |arge tel econmunications
joint ventures and conpani es dom nated the auction, this was not
unexpected given the tremendous capital investnment and industry
expertise required to devel op and exploit the new PCS systens.
The bi ggest auction w nners include |arge individual
t el ecommuni cati ons conpani es |ike AT&T, GIE and Pacific Tel esis,
as well as tel ecomunications joint ventures. These joint
venture or bidding consortia include "PCS Prineco,"” a PCS joint
venture made up of Bell Atlantic, NYNEX, US West, and Airtouch;
and "WrelessCo, LP," a PCS joint venture nmade up of Sprint and
three of the |argest cable conmpanies: TCI, Cox Cable, and
Contast Corporation. The Departnment closely nonitored the
initial A & B block auction to protect the conpetitive integrity
of the auction itself, and to ensure a conpetitive industry
structure thereafter. The FCC wisely restricted the anount of
overall spectrumthat may be held by existing cellular service

providers in their service areas, in order to enhance the



prospect that the new spectrumw || be used to conpete with
exi sting cellular providers.

The FCC, the Departnent, the NTIA and others in the
i ndustry hope that the "broadband® PCS service will include
services currently offered by the incunbent cellular carriers and
will infuse significant new conpetition into the wreless
t el ephone services market. However, the potential inpact of PCS
is still largely unknown, because no systens in this newy
al l ocated bandwi dth are currently conplete or operational.
Moreover, there is no guarantee that all of the new PCS entrants
will offer services that directly conpete with those currently
offered by cellular carriers, instead of offering other types of
services, such as wireless data conmuni cations. Service
offerings may well vary based on the underlying comruni cations
infrastructure (e.qg., cable TV) available to the w nning
bi dder (s).

Based on early indications fromsone of the w nning bidders
in the PCS auction, it appears that at |east sone of the new PCS
licensees plan to offer a "cellular-like" service. Also, it is
possi bl e that sone aspects of PCS technol ogy may gi ve new PCS
entrants an edge over the older cellular systens. For exanple,
new PCS systens are widely expected to use digital signals from
the start, which m ght offer expanded capacity and ot her
advant ages over the anal og signal systens still used by nost
cellular carriers. However, PCS technol ogy al so has potenti al

di sadvant ages conpared to cellular, and cellular has a



considerabl e first-nover advantage reflected in the enbedded base
of cellular phones. Thus, it is far too soon to claiman end to
the cellular carriers' market power.

Potential Conpetitive Inpact of ESMR

As in the PCS arena, the Departnent has actively supported
efforts to create potential conpetition for the wirel ess
t el ephone market -- and its cellular duopolies -- from other
wi rel ess technol ogi es such as Speci alized Mbile Radio or "SM'
di spatch services. SMR is currently used primarily to provide
t wo-way conmuni cati ons between delivery trucks, taxis and ot her
busi ness vehicles and central dispatchers. Just |ast year, the
Department conpleted a major investigation into a series of SMR
conpany consolidations cul mnating in Nextel Conmunications
acqui sition of Mditorola' s SVMR business. Mtorola and Nextel were
two of the largest SMR spectrum | icense-hol ders and have
committed billions of dollars in an effort to create a broad-
based digital enhanced SMR or "ESMR' system by consolidating
bandwi dth in the 800 MHz SMR spectrum This ESMR service could
potentially provide conpetition for sone or all of the current
cellular service offerings and the future PCS services, and
per haps of fer additional dispatch and data communicati ons
capabilities as well.

Fol I ow ng our investigation, the Departnent entered into a
consent decree which allowed the parties to pursue their
potentially proconpetitive plans for a new cellular-1like service,

while still protecting existing conpetition and availability of



capacity for traditional SMR di spatch services. However, as with
PCS, ESMR systens |ike the one being devel oped by Mtorola and
Nextel are still the start-up stage. It is still far too soon to
say when, or even whether, such ESVR services may provide a
wi dely avail abl e conpetitive alternative to the cellular
duopol i st s.

Potential Conpetitive Inpact of O her Technol ogi es

Anot her potential conpeting wireless technol ogy on the
hori zon is satellite-based wirel ess services, such as Low Earth
Obit satellites ("LEGs") and Ceostationary Earth O bit
satellites ("CGEGCs"). However, there are no LECs or GEGCs
currently in operation and this is not expected to change
immnently. These may provide a conpetitive alternative in the
future, but they do not do so now. The Departnent will continue
to nmonitor the industry and its devel opnents.
OTHER DQAJ ACTIVITIES IN THE W RELESS FI ELD

Apart from new services on the horizon such as PCS and ESMR,
t he Departnent has al so been active on other fronts in ensuring
and pronoting conpetition in the wireless tel ephone markets. Two
of our nost recent efforts have been the Departnent's
investigation into the acquisition of McCaw Cel | ul ar by AT&T, and
the Departnent's "Generic Wrel ess" wai ver proceeding before
Judge Greene under the 1982 AT&T consent decree.

I n AT&T/ McCaw, the Departnent fashioned a consent decree
designed to allow the parties to pursue econom c efficiencies and

ot her potential proconpetitive effects of their vertical
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consolidation, while at the same tinme protecting conpetition in
the cellular equi pnment and cellular | ong distance markets.
Per haps nost significantly, the AT&T/McCaw decree mandates t hat
all of McCaw s cellular properties convert to "equal access" and
provi de non-discrimnatory interconnection to | ong distance
conpani es, which may significantly increase conpetition in the
cellular Iong distance market. Previously, MCaw, although it is
the | argest single provider of local cellular service, offered
only resold AT&T |ong distance service to its custoners.
Simlarly, in the "Generic Wreless" proceedi ng under the

Modi fication of Final Judgnment, or "MRJ," in United States v.

AT&T, the Departnment worked in proceedi ngs before Judge Greene to
renove the MFJ barriers and allow the Regional Bell Operating
Conpani es to enter the wirel ess interexchange nmarkets to conpete
with the long distance carriers, while at the sane tine

mai ntai ning key restrictions to ensure that, in spite of RBOC
nonopol y power, entry would proceed in a manner that woul d not
rai se a substantial possibility that the RBOCs coul d i npede
conpetition in long distance. 1In granting the generic wreless
wai ver in late April, Judge G eene added a condition, not
proposed by the Departnent, which makes RBOC entry into the
wirel ess long distance markets nmore difficult than proposed by
the Departnent. W are currently working through proceedings in
both the District Court and the Court of Appeals to achieve our
original aimof allowing RBOC entry into these markets with

appropri ate saf eguards.
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COVPETI Tl VE | SSUES ON THE HORI ZON

There can be no doubt that the w reless tel ephone service
industry is rapidly changing and that the principal challenge
confronting all tel ecommunications policymakers is to encourage
greater conpetition throughout the wireless industry in a way
t hat does not distort the nmarketplace or pose dangers to
consuners. Utimately, effective conpetition in wreless
t el ephone service markets will provide the best protection
agai nst the | everage and high prices associated with market
power. |In addition to the questions | discussed earlier
regarding the potential for new PCS, ESMR or satellite-based
wirel ess service providers to conpete effectively in wireless
mar kets, there are other significant conpetitive issues ahead,
both for Congress and for the Departnent.

Per haps the nost pressing of these issues concerns the
potential future inpact of consolidation efforts taking place
within the wireless and wireline tel ecormuni cations industries.
W are closely follow ng these consolidation efforts and
recogni ze that large portions of the overall wreless tel ephone
spectrum -- both cellular and PCS -- are controlled by
t el econmuni cations consortia such as AT&T/ McCaw, PCS Prinmeco, and
WrelessCo. 1In the initial PCS auction alone, these three
entities (or their individual nmenbers) submtted winning bids in
a total of 46 out of 51 market areas, and received 63 out of the
total 99 individual licenses auctioned. This is not to suggest

t hat such concentrations are inherently anticonpetitive; indeed,
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conpeting in this business requires very |arge capital

i nvestnments and significant expertise, and wireless consortia may
of fer substantial proconpetitive benefits. However, because

t hese consolidations offer increasing opportunities for conpanies
to becone partners in some markets and conpetitors in others, the
Departnment will continue to place a high priority on review of

t hese consolidations.

Rel ated to this issue of industry consolidation is the
possibility that in the future, wireless tel ephone service m ght
offer a conpetitive alternative to the |ocal |andline exchange
nmonopol i es. However, the Departnment does not believe that this
is the case today. W nust consider what effect, if any,

i ndustry consolidation will have on the incentives of the market
participants to engage in such potential future conpetition with
wireline. 1In addition, in the wake of consolidation efforts and
ot her noves by conpani es to obtain universal coverage through a
nati onw de wireless "footprint," we nust consider whether

wi rel ess tel ephone service conpetition, which is currently | ocal
in nature, will begin to shift to a broader regional or national
basi s.

CONCLUSI ON

| am proud that our country, this Congress, and the FCC have
the courage to address the tough issues of ensuring vibrant
conpetition in the wirel ess tel ephone service nmarkets as well as
t el ecommuni cati ons markets as a whole. The Departnent of Justice

has | ong been active in pronoting and protecting conpetition in
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the wirel ess service markets, both through interagency
cooperation with the FCC, and through strong and innovative
enforcenment actions. By continuing vigorous enforcenent of the
antitrust |laws, and by using real conpetition and the strength of
t he open market as our guide, the Departnment hopes to work with
Congress to assure that wirel ess tel ecommuni cations services w ||

help the Nation to conpetitive prosperity in the 21st century.
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